Introduction
Indonesian Competition Law entered into force in 2000, a year after it was signed and published as a response to both internal and external pressures 1 . To answer the necessity to reform the national economy, two laws were enacted in 1999: Law No. 5 of 1999 concerning the Prohibition of Monopoly Practices and Unfair Competition (hereafter, Indonesian Competition Law) and Law No. 8 of 1999 concerning Consumer Protection. This paper deals exclusively with Indonesian Competition Law.
Whilst the need for a competition law regime has been recognized in Indonesia as early as the 1980s, the political situation of the country did not make it possible for the enactment of national competition law earlier 2 . The opportunity emerged when a domestic monetary crisis called for reforms, in particular in economic and legal fields. Rent seekers and unfair business practices were deemed responsible for the crisis. As a result, the reformation agenda in the legal field emphasized the establishment of a set of rules that would create a level playing field where fairness to compete would be protected 3 . In doing so, the Model Law on Restrictive Business Practices issued by UNCTAD (Rev 5) 4 was used as a model, aside from looking at other jurisdictions, for instance US Antitrust rules, the German Act against Restraints in Competition, and the Japanese Antimonopoly Act. 
Cartel Prohibition in Indonesian Competition Law
The prohibition of anticompetitive conduct encompassed by Indonesian Competition Law is divided into three groups each set in a separate chapter. Chapter III (Article 4-16) deals with prohibited agreements, Chapter IV (Article 17-24) covers prohibited activities, and Chapter V (Article 25-29) prohibits the abuse of a dominant position. The last chapter also includes provisions on merger control.
The provisions of Indonesian Competition Law do not specifically define the term "cartel". However, the term "cartel" is used as the heading of the prohibition of production and distribution cartels in Article 11 6 . The use of the term "cartel" in the heading is not entirely correct because the term is essentially broader than the specific type of cartel actually prohibited in Article 11. Considering the content of the prohibited agreements provided for in Articles 4-16, all agreements should fall under the term "cartel". Moreover, this term should also cover prohibited conspiracies covered by Articles 22-24, which in the structure of Indonesian Competition Law are instead listed under the prohibition of certain activities. The definition of the term "cartel" can be found in Kppu Regulation 7 No. 4 of 2010 concerning the Guidelines on Article 11 of Indonesian Competition Law as: "a cooperation of a number of competing undertakings to coordinate their activities in order to control the volume of production and the prices of goods and or services to gain a profit above reasonable profit" 8 .
Based on the wordings of the aforementioned Kppu Regulation, the Guidelines cover a broader scope than the prohibition of Article 11 of the Law itself. While Article 11 prohibits "any agreements", the Guidelines prohibit any "cooperation … to coordinate". The term "agreement" refers to all kind of meeting of the minds between actors, which means that it does not have to be written and it could take any form of meeting of minds. However, in some cases, it is not easy to determine whether such meeting of minds has taken place 9 . For example, it is problematic to prove the occurrence of a meeting of minds in concerted practices and distinguish the events for instance from an act of following a market trend. Another difficulty is to conclude whether or not there is a meeting of minds when members of association follow the decision of the association. Sometimes they do it because it is the obligation as members to follow any decision of the association without the members having actually been willing to agree on it 10 . The application of Article 11 to concerted practices and decisions of associations based on the above argument have not been challenged in practice 11 . It seems, nevertheless, that the Kppu intends to clarify the enforcement of that provision by providing such a broad 7 Kppu Regulation has a similar function to an act of soft law, provides guidelines and interpretation of certain provisions of Indonesian Competition Law and binds Kppu only internally. Thus, it does not have a binding character for courts, for example. definition of the term "cartel" in order to avoid doubts on the scope of the prohibition.
The Guidelines explain further that the term "cartel" in general covers any agreement or collusion or conspiracy by undertakings. More specifically, according to the Guidelines, the term includes price fixing, market allocation, bid rigging, consumer allocation 12 , and other types of cartels 13 . Thus, the Kppu also believes that Indonesian Competition Law recognizes not only cartels prohibited in Article 11, but also other types of cartels, despite the Law using the term "cartel" only for the prohibition contained in Article 11.
This broad interpretation finds confirmation in another Regulation published a year later -Kppu Regulation No. 4 of 2011 concerning Guidelines on Article 5 of Indonesian Competition Law that prohibits price fixing. The latter Guidelines on Price Fixing explain that not only is price fixing (Article 5 of Indonesian Competition Law) a form of cartels but so is the prohibited agreement to control production and distribution in order to influence product prices 14 .
Cartel prohibitions in Indonesian Competition Law can be seen in the catalog below.
As shown in the catalog below, most cartel practices are not prohibited per se in Indonesia. This includes the prohibition contained in Article 11. However, price fixing is per se illegal, as it is considered a hard core cartel, not unlike in other jurisdictions 15 . For a rule of reason analysis, the Guidelines list six elements to examine the illegality of an alleged cartel:
a. the occurrence of signs of the reduction of production or price increase; b. the nature of the respective cartel, whether it is a naked or ancillary cartel; c. the level of market power controlled by the cartel 16 ; d. the efficiency level that might be resulted from practicing cartel;
12 Price fixing, market allocation, bid rigging, and consumer allocation are considered as primary types of cartels according to the Guidelines. 13 20 In this regard, it is also important to note that the Kppu has been aware of the danger of the misuse of associations for cartel practices 21 . Associations have been regarded as an important part of running the national economy. In many areas, associations are useful for practical reasons for instance, as they assist small undertakings. They can support their members in improving better packaging of their products in order to avoid the risk of transport damage and provide help in moving the products, bearing in mind Indonesia's peculiar geographical conditions and infrastructure problems. Associations can thus be very helpful for some naturally complex products such as cement.
Commission for the Supervision of Business Competition (Kppu)
The Indonesian Commission for the Supervision of Business Activities, the Kppu, was established according to Indonesian Competition Law Article 30 as an independent body 22 authorized to supervise the implementation of Indonesian Competition Law 23 . This independence means that the Indonesian competition authority shall not be under the influences of the Government or any other party including big undertakings or any organization in the society that possesses power over economic or political matters. Such independence also means that the Kppu is not subject to the opinions of the Parliament on the matters being dealt with by the competition authority. Its independence remains, despite the fact that the Kppu is obliged by the Law to regularly 19 Ibidem, pp. 20-22. 20 
Competition Law Enforcement Procedures

Administrative Enforcement of Competition Law
The existence of a state auxiliary organ under the executive authority, such as the Kppu, is permitted in the Indonesian state system in order to improve the performance of the executive power in a particular field. The role of this organ becomes prominent for at least two reasons: first, transition to democracy 28 29 A new concept is for instance the concept of democracy in the economic filed that assure free competition in order to guarantee equal opportunity for people to take part in the economic process. The term "free" competition is not always welcome in Indonesia and thus, is replaced by the term "fair" competition. Free competition is often associated with head to head competition that only allows big players to take over the power in the market and does not allow small players to actively take part in economic life. The concept of fair competition and functions 30 that had not been recognized earlier in an authoritarian system. Even when such concepts and functions had in fact been recognized before, the government must still deal with the skepticism of the society 31 seeing as the public is not certain that the government is sufficiently reliable to implement such concepts and to carry out such functions. In other words, the government has to regain the trust of the society that it will perform better in the reformation era than was the case before. This can be done by creating a new organ under the executive power that will be specifically responsible for the implementation of a particular concept and function 32 .
Second, in order to attain social welfare by means of implementing the law, the executive power needs support and reinforcement from a particular body established under its power with a specific task to back up the executive power in a certain field. This means that such body shall consist of experts in the respective field.
The Kppu is an administrative body. The logical implication of such realization is that its authority is also of an administrative character. This realization can be seen, for example in the sanctions that can be imposed by the Kppu on undertakings for violations of Indonesian Competition Law. Although penal sanctions and private injunctions are possible according to the Law, the Kppu is not authorized to impose them. The Kppu is only authorized to impose administrative sanctions as well as to issue guidelines and other acts concerning the implementation of Indonesian Competition Law. It is also allowed to further regulate the exercise of its powers and tasks 33 .
The authority of the Kppu to issue Kppu regulations is justified by the function attached to an administrative body to make legal interpretation (droit function). Legal acts of an administrative body can be categorized into those to create and those to implement regulations. Furthermore, an Indonesian administrative law expert, Prajudi Admosudirdjo, makes a distinction between administrative discretion (Beschiking), planning, concrete norms, and pseudo legislation (Pseudowetgeving) 34 . This concept can be traced back to the idea contrasts the concept of centralistic economy that submits all power in the market to the hand of the state, including the function to fixing prices in the market. 30 A new function being introduced is that of competition law to ensure that fair competition will be able to take place in the market, which will ultimately result in efficiency and consumer welfare. This function is not recognized in an authoritarian system. 31 that in order to attain state welfare, the government has the power to take the initiative to solve the problems of its citizen. The right of the government to take such steps also includes the discretion to take necessarily measures to carry out its tasks 35 . This concept is also recognized in the Indonesian administrative law system.
The implementation of the abovementioned concept can be observed in the Kppu's authority to create guidelines for the implementation of certain provisions of Indonesian Competition Law. However, if the interpretation of the said legal provisions provided for by the Kppu in the Guidelines is in fact too broad, it may result in legal uncertainty 36 . This point finds its relevance in current discussions concerning how far the Kppu is authorized to define the substance of its guidelines. This issue is important, mainly because the Indonesian competition authority carries a heavy burden of responsibility to implement the Law which contains weaknesses in its provisions that make it difficult for it to be implemented. This consideration will be discussed in more detail below. In this sense, guidelines on how to interpret and implement specific provisions of the Law are very helpful.
In its function to enforce Indonesian Competition Law, the Kppu is authorized by the Law to investigate and to take decisions on whether an undertaking has violated Indonesian Competition Law. The authority can do so either on the basis of a report from the public or taking the action on its own initiative. In this regard, it is important to point out that despite its administrative character, the decision rendered by the Kppu are not decisions of an administrative body subject to Law No 38 The term "objection" (keberatan) is used in this paper instead of "appeal" (banding), because in Indonesian law both have a different meaning and Indonesian Competition Law specifically uses the term "objection", although substantially it means lodging an appeal (in which case it is also possible to translate the word "keberatan" as an appeal in general).
which covers the legal seat of the alleged offender 39 . Furthermore, in the objection case before the district court, the competition authority acts as a party (defendant) against the undertaking (plaintiff). This means that the position before the court of the Kppu is equal to that of the undertaking that lodged the objection 40 . Interestingly, private law procedures apply instead of administrative procedures for objection cases before district courts in competition matter 41 . Accordingly, competition law cases are treated as private law cases before the appeal court. In the last instance, a cassation can be lodged before the Supreme Court and treated as special civil suit.
According to the Annual Report of the Kppu in 2012, objections were lodged against 86 Kppu decisions to the district court and 58 cassations were lodged to the Supreme Court. The competition authority won 56% of its cases in the district court and 76% in the Supreme Court. For this performance, the Kppu is recognized as an aggressive competition law enforcement agency 42 . The statistics are shown below 43 . To supervise the enforcement of Indonesian Competition Law, the task of the Kppu is first of all to assess three issues: agreements, activities that potentially result in monopolistic practices and/or unfair competition, and dominant position. Merger issues are included in the assessment of dominance because mergers are seen from the perspective of the possibility to create dominance in the market and its abuses 44 .
In dealing with competition law cases, the Kppu is authorized to take necessary measures 45 as shown in the table below. Other types of cartel practices are shown in the list below. 
Number of Other Types of Cartel Practices
Other types of competition law violations are listed as follow: 
Criminal and Private Enforcement
As described above, competition law enforcement by the Kppu follows an administrative procedure. In principle, violations of Indonesian Competition Law are regarded as administrative infringements. As such, operating/ participating in a prohibited cartel is also considered an administrative violation, unlike in the US Antitrust Law where the Sherman Act sees the involvement in a cartel as a felony 52 . One of the consequences of using an administrative enforcement system for competition law violations in Indonesia is that the sanctions being imposed by the Kppu are also of an administrative character.
However, Indonesian Competition Law also provides for provisions which can be considered as entry points for possible criminal enforcement, although they have not yet been implemented in practice. It remains debatable, if criminal injunctions used in conjunction with administrative enforcement will not prove too burdensome for undertakings.
The first entry point is two provisions concerning criminal sanctions in Article 48 53 and 49 54 of the Law. However, the Kppu does not have the competence to impose criminal sanctions. Thus, filing a criminal case for a violation of Indonesian Competition Law shall be done according to Criminal Law Procedures. In this case, criminal charges shall be filed by public prosecutors before a district court. However, it is not clear from the above provisions whether the case shall be treated as an "offense complaint case" that requires a complaint from the injured party for the prosecution (like in 52 R.A. Posner, "An Economic Theory of Criminal Law" (1985) 85 Columbia Law Review 1215. 53 Art. 48 of the Law reads: "(1) Violations against the provisions in Article 4, Articles 9-14, Articles 16-19, Article 25, Article 27 and Article 28 of this law are subject to a criminal fine in the amount of at least IDR 25,000,000,000 [around 1,600,000 EUR] and in the amount of IDR 100,000,000,000 [around 6,400,000 EUR] at the most, or imprisonment for a maximum period of 6 months. (2) Violations against the provisions under Article 5-8, Article 15, Articles 20-24, and Article 26 of this law are subject to a criminal fine in the amount of at least IDR 5,000,000,000 [around 320,000 EUR] and in the amount of IDR 25,000,000,000 [around 1,600,000 EUR] at the most, or imprisonment for a maximum period of 5 months. (3) Violations against the provisions under Article 41 of this law are subject to a criminal fine in the amount of at least IDR 1,000,000,000 [around 64,000 EUR] and in the amount of IDR 5,000,000,000 [around 320,000 EUR] at the most, or imprisonment for a maximum period of 3 months".
54 Art. 49 reads: "With reference to the provisions under Article 10 of the Criminal Code concerning a crime as referred to under Article 48 of the Law, additional criminal punishment might be added in the form of: a. revocation of a business permit; or b. prohibition for the undertakings who were proven to have violated this law to hold a position as a director or commissioner at least within a period of 2 (two) years and at the longest within a period of 5 (five) years; or c. termination of certain activities or actions that cause damage to other parties". the cases of intellectual property violations), or as a "normal criminal case", for which police officers can start an investigation on their own initiatives.
The second entry point is filing a competition law case as a criminal case when, during the administrative proceedings before the Kppu, an undertaking fails to comply with the obligations to provide evidence, commits an obstruction of justice, or fails to carry out the decision of the competition authority, when the decision has become final and binding 55 .
In practice, the criminal procedures have never been applied yet. Indonesian Competition Law does not clearly regulate the procedure to be used in such cases and this can result in uncertain implementation. In addition, criminal law enforcement bodies are not yet familiar with competition law violations in Indonesia. Enforcement through the Kppu, in the form of administrative enforcement, remains therefore more preferable in practice than criminal law enforcement.
Private enforcement is not mentioned in Indonesian Competition Law. However, there is no prohibition for filing a civil suit for damages according to the Indonesian Civil Code. The claim is possible on the ground of a wrongful act provided under Article 1365 of the Indonesian Civil Code, which reads: "[a] party who commits a wrongful act which causes damage to another party shall be obliged to compensate therefore."
The application of private enforcement remains debatable until today 56 . In practice, there is a reluctance to apply the procedure. However, a number 55 Art. 41 of the Law reads: "(1) Undertakings and/or other parties being investigated shall be obligated to submit evidence required for the investigation and/or examination. (2) Undertakings are prohibited from refusing to be investigated, refusing to provide information required for the investigation and/or examination, or from hampering an investigation and/or examination process. 
Administrative Procedures and Penalties
The Kppu can start an investigation on an alleged competition law violation either based on a report from the public or from another undertaking, or on its own initiative. The procedure is provided for in Article 38-46 of Indonesian Competition Law. The Kppu has published its Guidelines on this matter in Kppu Regulation No. 1 of 2010.
In both types of cases, those initiated by a report and the authority's own initiative, the Kppu has 30 days to carry out its investigation from the day it announces that it had started a preliminary investigation. If preliminary evidences of a competition law violation are discovered within this period of time, the Kppu shall release a decree stating that an extended investigation has been opened. From that moment on, the authority has further 60 days to decide whether a violation of Indonesian Competition Law occurred. The second phase can be extended by a maximum of another 30 days.
When the case is based on a report, the Kppu is obliged to keep the confidentiality of the informant's identity 59 unless the informant seeks compensation by way of the administrative procedure, which is made possible according to the Law 60 .
During the investigation, the Kppu is obliged to summon the alleged undertaking(s) and authorized by the Law to call witnesses, expert witnesses, and other parties relevant to the case. However, the authority does not have the power to conduct searches in the premises or offices of the alleged undertaking(s) or to initiate wire-tapping in order to get evidence of the alleged violation. This makes it difficult for the Kppu to prove the existence of a suspected violation, especially in hard cases such as cartels. With regard to types of evidence, the procedure is similar to criminal procedure where the purpose of proof is to find and verify the material truth, as opposed to the purpose of proof in civil law procedure which is to find and verify the formal truth 61 . For this purpose, Indonesian Competition Law recognizes five types of evidence: witness statements, expert witness statements, letters and/or documents, indications 62 , and statements by undertakings 63 .
The authority must within 30 days of finishing its investigation arrives at a decision on whether a violation of Indonesian Competition Law had in fact taken place or not 64 . That decision shall be read out in the trial which is declared open to the public and must be notified to the alleged offenders 65 . In the absence of an objection, the addressee shall implement the decision within 30 days after they receive the notification 66 .
Every legally binding decision of the Kppu requires a writ of execution from the Head of the district court 67 , although it can also be voluntarily carried out by the undertaking concerned. This provision has become a contra argument against the opinion that the Kppu is a too powerful body due to the possession of several important functions given by the Law to investigate, prosecute, and make rulings. Such extensive authority has been criticized for the risk of being abused or used without control 68 . This critic is also countered by the fact that the Kppu is not powerful enough to collect evidence.
If the undertaking neither lodges an objection nor implements a final and binding verdict of the Kppu, the authority has two options to execute it. First, it can force execution based on a writ of execution provided by a district court whereby the execution is similar to that of a civil suit case. Second, it can file the case for criminal enforcement as discussed above 69 .
Against the verdict of the Kppu, the convicted undertaking can file an objection to a district court within 14 days after it receives the notification of the decision 70 . The district court has 14 days after the objection is filed to investigate the case 71 -it has a maximum of 30 days to rule on the case after it receives the objection 72 . A cassation can be filed against the decision of the district court to the Supreme Court within 14 days 73 . The Supreme Court shall decide on the cassation request within 30 days of receiving the application.
The penalties as provided for in Article 47 of the Law are administrative in their nature 74 . There are three types of penalties provided for in this provision: a cease and desist order (and in merger cases, cancellation of the merger or takeover); and or an order for payment of compensation; and or an imposition of a fine of a minimum amount of IDR 1,000,000,000 [around 64,000 EUR] and maximum IDR 25,000,000,000 [around 1,600,000 EUR].
Although the Kppu can impose any of these penalties, it is clear from their substance and purpose that it is not possible not to impose the cease and desist order, since any proven violation against Indonesian Competition Law must be halted. However, it is possible for the authority to impose the cease and desist order without imposing a compensation order or a fine.
Among the above three types of penalty, the order for the payment of a compensation seems to be misplaced here because, by nature, this type of payment should be regarded as a penalty in civil suit procedures. While a fine is paid to the state treasury, compensation is paid to the injured party. This is why the identity of the party which reports an alleged competition law violation to the Kppu in order to seek compensation is no longer confidential. It has to be proven if the damages being claimed have actually occurred. It must also be clear who is entitled to the compensation.
Since compensation in this provision is regarded as administrative in nature, it is possible that an undertaking might have to pay administrative compensation and an administrative fine as well as be subject to civil damages claims. This can overburden the undertaking. It must be said therefore that the order to pay compensation should be removed from the list of Indonesian administrative penalties and left to civil suit procedures.
Another shortcoming of the above regulation lies in the fact that the amount of fines provided for in the Law 75 is, in fact, too small for big companies -so much so, that large companies can regarded them as part of "operational" cost only. If the purpose of imposing fines is to remove the expected benefit from violating competition law, as long as the expected benefit remains larger than the expected cost (fine), such fine does not create a deterrent effect for the offender. The current amount of the Indonesian administrative fine is thus useful only to combat anticompetitive conducts by medium undertakings 72 Ibidem, Art. 45(2). 73 Ibidem, Art. 45(3). 74 Ibidem, Art. 47(1). 75 Ibidem, Art. 47(2) lit. g.
-it fails however to scare big players. Also here, the Kppu is essentially not powerful enough to enforce the Law in an effective manner.
Response to Challenges for Combating Cartels
To deal with current difficulties in proving the existence of cartels 76 , the Kppu has considered the use of indirect evidence, which has in fact been already used in some cartel cases, as well as the implementation of a national leniency programme.
The Use of Indirect Evidence
The Kppu has used indirect evidence in cartel cases but not all Kppu decisions based on indirect evidence were later affirmed by the Supreme Court. Four cartel cases can be mentioned as examples here, namely 1) the crude palm oil cartel concerning the pricing of crude palm oil 77 ; 2) the case of fuel surcharge price fixing in the domestic flight service industry 78 ; 3) the case of bid rigging for drinking water network building in the Regency 79 of Lingga 80 ; and 4) the case of price fixing and a cartel in the cement industry 81 . The Kppu decision rendered in the first case was annulled by the Supreme Court; the second and third decisions were affirmed; and in the fourth case, the Kppu verdict stated that the alleged violation was not evident.
The use of indirect evidence by the Kppu in dealing with cartel cases covers both communication and economic evidence. Crude Palm Oil case, the Kppu relied on the parallelism in conduct and facilitating practices by means of price indicators. In the case, communication evidence was referred to as "facts of meetings and/or communication between competitors" and further, Kppu held that such fact was already sufficient to become evidence without having to prove the content of the meetings and/or the communication 82 . Although in the case the Kppu found that the meeting and communication discussed important information for indicating a cartel, i.e. prices, production capacity, and production cost structure, such definition is too broad. It might include any type of meeting or communication that has nothing to do with cartel. There is no prohibition in Indonesian law for undertakings either to meet or to communicate with other undertakings, including with their competitors, and such activity is common in doing business, also it does not make sense to hinder undertakings from doing so. It is the content of such meeting and communication, which is decisive. This approach for using indirect evidence formed the basis for a conviction for price fixing prohibited by Article 5 of the Law 83 and a distribution cartel prohibited by Article 11 of Indonesian Competition Law 84 . However, the use of indirect evidence in this specific case was rejected both by the district court and by the Supreme Court 85 .
In the Price Fixing and Cartel in the Cement Industry case, the Kppu examined both communications, to identify the existence of concerted actions, and economic evidence, to detect price parallelism. However, the examination has ultimately led to negative results. In this case, the Kppu has neither proven the existence of an agreement to fix prices 86 nor to control cement distribution in order to affect prices by the Indonesian Cement Association (Asosiasi Semen Indonesia -Asi) 87 .
The problem with the use of indirect evidence lies in the lack of a provision that allows the use of such evidence in Indonesian Competition Law. As explained in the previous part of this paper, Indonesian Competition Law names only five types of admissible evidence: witness statements, expert witness statements, letters and/or documents, indications, and undertakings' statements 88 . The Law does not define the term "indication". However, the types of evidences in the Law are similar to those recognized in the Procedural Criminal Law 89 , in which an "indication" is defined as "any act, event, or circumstance that due to the aptness with each other or with a crime, indicates the occurrence of the crime and the actor" 90 . By analogy such definition can be used to interpret the meaning of "indication" in competition law cases as any act, event, or circumstance that due to the aptness with each other or with a competition law infringement, indicates the occurrence of the infringement and the actor.
Nothing in these provisions mentions indirect evidence. However, the Kppu argues that the notion of "indications" can be seen as covering indirect evidence also. An argument that goes against this reasoning is that applying such an extremely broad interpretation of this term will create legal uncertainty.
If one intends to use indirect evidence based on the current content of Indonesian Competition Law, a compromise can be proposed in this regard based on two points. As has been recognized in Indonesian legal practice, indications cannot be used as sole evidence -they must be supported by at least two other types of evidence. The Kppu shall abide by this principle. Arguing that doing otherwise is necessary because of existing difficulties in getting evidence is not sufficiently strong argument for the use of indirect evidence -in order to punish an alleged wrongdoer, the authority must prove beyond reasonable doubt that the company is actually guilty 91 .
Another option would be to amend the current Law and insert indirect evidence into the catalog of evidence currently listed. This would be the preferred solution in order to ensure legal certainty. However, amending laws takes time and there is no guarantee that the purpose for amending the respective legal provisions will in fact be attained. 
The Possibility to Implement a Leniency Programme
In order to respond to the difficulties in proving cartels, typically characterized as anticompetitive conduct which is "continuative, collective, and hard to detect" 92 , the Kppu considers introducing a national leniency programme. However there still are certain issues that must be resolved. First of all, there is a question whether it is possible to apply a leniency programme based on current Indonesian Competition Law.
The idea to implement a leniency programme to combat cartels in Indonesia is based on the following arguments:
First, to impose sanctions lies within the discretion of the Kppu, rather than being an obligation placed upon the Kppu. In the case of a violation of Law No. 5 of 1999, the authority has therefore discretion to consider whether it will impose a sanction onto the offender or not. This approach is possible on the basis of the wording of the Article 47 whereby: "[t]he Commission is authorized to impose …". Nevertheless, the Law does not mention what shall be the basis for not imposing sanctions.
Second, in terms of administrative sanctions provided for by Article 47 of Indonesian Competition Law, the penalties imposed can form a combination of the alternative sanctions available in the aforementioned catalog or any one of them. Article 47 provides three types of sanctions: the terminations of the infringement (cease and desist), order to pay compensation, and an administrative fine. The cease and desist order cannot, however, be omitted in any case simply because it is substantially required to stop the violation. There is therefore essentially at least one type of penalty according to Article 47 para (2) of the Law that will always be imposed for substantive reasons. However, as already explained, the wording of Indonesian Competition Law leaves the Kppu the discretion to not impose any compensation order or fine.
Third, a leniency programme is essentially a means to eliminate or reduce fines or other sanctions: administrative fines, criminal sanctions, or civil injunctions (like in the United States), but does not eliminate or reduce the sanction of terminating the infringing actions (cease and desist order). Therefore, the use of a leniency programme is not contradictory, does not deviate, and is not an exception to the power of the Kppu provided by the Law. The use of a leniency programme is thus possible without having to insert a specific provision into the legislation that explicitly regulates it. 92 See the rationale for implementing leniency programmes to uncover cartels in N. Zingales, "European and American Leniency Programmes: Two Models Towards Convergence?" A prominent function of leniency programmes used to combat cartels lies in its ability to destabilize cartels as explained by Bucirossi and Spagnolo 93 : "…leniency programs introduce and exploit a new form of deterrence which is completely different from that associated to all the other sanctions both pecuniary or non-pecuniary. In a nutshell: the latter aim at deterring an illegal conduct by modifying the 'participation constraint' of the potential offender, that is they increase the (expected) cost of behaving illegally; leniency programs, on the contrary, may prevent the formation of a cartel (or of any multi-agent crime) by modifying the 'incentive constraint' of the potential offender; that is, they increase the (opportunity) cost of sticking to the 'agreement' that keeps together the criminal team by tempting them with better conditions in case they betray their partners."
Furthermore, in order to implement a leniency programme, technical issues arise on how to do it best. The first option is by issuing guidelines on the implementation of Article 47 of the Law (giving technical guidance on the programme) to later implement them in standard operating procedures.
However, despite its practicality, this option is problematic. For instance, how to protect confidentiality of whistleblowers in the case of an objection or cassation, as well as, when the case is filed as a criminal or a civil case. These problems may arise because there will be institutions other than the Kppu that will be involved in such cases -institutions not bound by the Kppu Guidelines.
To address this problem, it is necessary to include a leniency programme into the national legal system, which in turn means that existing laws shall be amended. It is not sufficient to regulate leniency by legislation below the level of an act of parliament, because the programme needs to have binding power for institutions other than KPPU also, i.e. the courts, the attorney office, and the police department. With regard to the protection of confidentiality of whistleblowers in the case of a civil claim following administrative procedures, a lesson can be learned from the judgment in the Pfleiderer 94 case in Germany where leniency materials remained protected against disclosure. In the last instance of the EU judicial system, the Court of Justice ruled that it is up national courts to decide whether leniency materials are subject to disclosure in the case of damages actions 95 . Such concept has been adopted in the Proposal Another problem is that striking a delicate balance between the carrot and the stick will be hard to do when administrative fines are not severe enough to make leniency, or a fine amnesty, sufficiently interesting for large companies. That is so especially where business impact, not to mention the risk for the safety and well-being of the whistleblowers, is at stake 98 . Thus, without amending the amount of fines that the Kppu is able to impose, the implementation of a leniency programme will not be sufficiently effective.
The second option is implementing it by amending the current Indonesian Competition Law. This option provides a solution to the abovementioned difficulties. However, two problems occur in this regard. First, amending a law will require political will and actions on the part of both the government and the parliament. This will take time and political effort, the results of which are difficult to be estimated. Second, there is a risk that the current Law will become weakened further and the authority of the Kppu will lessen if there is no sufficient power and understanding of the importance of its work for the improvement of economic life in the country.
The discussion on the possible implementation of a leniency programme has taken place within the Kppu in 2012 but the question remains open -will it go further or will it stop there.
Conclusion
The procedures for competition law enforcement in Indonesia through the functions of the Indonesian competition authority -the Kppu -follow administrative procedures. They are however, in some parts, influenced by criminal law procedures, for instance with respect to evidence. decisions rendered by the Kppu, an objection can be filed to the district court followed by a cassation to the Supreme Court in the last instance. In both instances, the Kppu is treated as a party of an equal standing to the opponent in the respective instance. The case in the district court is dealt with according to civil suit procedures; special civil suit procedures apply in front of the Supreme Court. Although the use of criminal enforcement and private injunctions is not excluded, reluctance persists to do so, mainly for lack of clarity in the provisions of Indonesian Competition Law.
Problems in dealing with cartel cases on the basis of existing procedures are rooted in the Indonesian competition authority's inability to obtain sufficient evidences. For example, the Kppu is not authorized to conduct searches in the alleged offender's premises or offices; there are also no provisions allowing the use of wiretapping. Moreover, the Kppu is not authorized to seize evidence directly or force alleged offenders to present themselves at the authority's office for an investigation. Rather, it must rely on the assistance of the police department for that purpose.
To improve existing procedures, two suggestions are proposed, namely to use indirect evidence and to implement a national leniency programme. This can be done either based on existing Indonesian Competition Law or by amending current legislation. In the latter case, new provisions have to be inserted into the Law to allow both the use of indirect evidence and a leniency programme. However, in order for the Law to be amended, political will and actions on the part of both the government and the parliament will be needed. In the meantime, the Kppu can issue guidelines and standard operating procedures to provide directions for its commissioners and staff to implement a leniency programme. For the use of indirect evidence, until the Law is amended, the Kppu should use indirect evidence only if supported by two other legally specified types of evidence. The authority should also not base its argumentation exclusively on indirect evidence covered by the meaning of the term "indications". Instead, the arguments shall be based on detailed technical and economic reasoning supporting both communication and economic evidence and their clear link to the alleged violation.
